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CY/ORDER

Per Amarjit Singh (AM):

The solitary ground of appeal of the assessee is related to the issue
that no disallowance u/s 14A is called for since the assessee has not

earned any exempt income.

2. The fact in brief is that return of income declaring total loss at
Rs.167,92,184 /- was filed on 17.10.2017. The case was subject to
scrutiny assessment and notice u/s 143(2)of the Act was issued on
11.08.2018. During the course of assessment the assessing officer
noticed that assessee has made huge investment which may generate
exempt income. Therefore, the assessing officer has issued show cause
notice to the assessee to explain why disallowance u/s 14A should not

be made in its case. The assessee explained that it has not earned any
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exempt income during the year under consideration, therefore provision
of Sec.14A are not applicable to its case. However, the AO has not
agreed with the submission of the assessee and after referring CBDT
Circular No. 5/2014 dated 11.02.2014 he opined that even where there
is no receipt of exempt income the provision of Sec. 14A are applicable.
Therefore, the assessing officer has computed disallowance u/s 14A as
per Rule 8D to the amount of Rs.8,22,050/- and added to the total

income of the assessee.

3.  The assessee filed the appeal before the 1d. CIT(A). The 1d. CIT(A)
has dismissed the appeal of the assessee holding that there has been
an amendment to Sec. 14A by insertion of an explanation which allows

for such disallowance even if no exempt income has accrued or arisen.

4. During the course of appellate proceeding before us the Id.
Counsel submitted that since assessee has not earned any exempt
income during the financial year relevant to the previous year under
consideration, therefore, no disallowance u/s 14A should be made. The
ld. Counsel has placed reliance in the decision of ITAT in the case of
Teamlease Digital Pvt. Ltd. Vs. National E-assessment Centre, vide No.

2101/Mum/2023 dated 07.02.2024.

On the other hand, the Id. D.R supported the order of lower

authorities.

S. Heard both the sides and perused the material on record. It is
undisputed fact that assessee has not earned any exempt income
during the year under consideration. We consider that Hon’ble Delhi
High Court in the case of Chem Investment Limited Vs. CIT vide ITA No.
749 of 2014 held that Sec. 14A will not apply if no exempt income is
received or receivable during the relevant previous year. On the similar
proposition the Hon’ble Bombay High Court in the case of ACIT Vs.
Ballarpur Industry Ltd. vide ITA No. 51 of 2016 also held that no
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disallowance u/s 14A is to be made if the assesse has not earned any
exempt income during the relevant previous year. We have also
considered the decision of Hon’ble High Court of Delhi in the case of
Pr.CIT(Central) Vs. Era Infrastructure (I) Ltd. (2022) 141 taxmann.com
289 (Delhi) wherein it is held that amendment made by Finance Act
2022 to Sec. 14A by inserting a non-obstante clause and explanation
will take effect from 01.04.2022 and same cannot be presumed to have
retrospective effect. On this proposition the ITAT, Mumbai in the various
decision after following the decision of Hon’ble Delhi High Court also
held that the amendment made by Finance Act 2022 to Sec. 14A will
take effect from 01.04.2022 and cannot be presumed to have

retrospective effect.

0. In the light of the above facts and findings we consider that
decision of 1d. CIT(A) in sustaining the disallowance of Rs.8,22,050/-
made u/s 14A of the Act is not justified, therefore, we direct the
assessing officer to delete the impugned disallowance, accordingly, the

appeal of the assessee is allowed.
7. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 18.04.2024

Sd/- Sd/-
(Sandeep Singh Karhail) (Amarjit Singh)
Judicial Member Accountant Member

Place: Mumbai

Date 18.04.2024
Rohit: PS
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